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Using Supplemental Needs Trusts Elder Law Attorneys

hat is it? Before
you can use it, you
need to know what

itis. Priorto 1993, adis-

abled person who had as-

sets and income needed

to spend those assets and

that income on care, &

come impoverished in the
process and then apply

for Medicaid to pay for any and
all remaining care needs. Not a
happy conclusion.

Legislation

Now federal and New Y ork near the time of birth, to place what can be
legidation assist people with assets resulting from the injury done to protect
disabilities who have the need into a supplemental needs trust, assets or they

for medical or custodia care.
Custodial care is required by
people with motor difficulties,

like those suffering with MS or

other malady that requires the

assistance of a third party with
what is called “activities
of daily living.” Custo-
dia care is aso provided
to folks who suffer from
cognitive problems, like
some form of dementia.

Personal Injury

The legidation alows a
disabled person who may have
been in an automobile accident
or may have been injured at or

including the proceeds of any
settlement.  The trust must be

(Continued on page 2)

that the Bronx needs lawyers
skilled in the Elder Law Disci-
pline. There are many individuas
who will over the next few years be
facing the prospects of long term
care. They are at risk. Unless they
receive the needed advice regarding
how best to protect their homes and
savings, many will lose assets to the
costs of care-assets which could
have been protected with the right
advice. Aswith many other matters,
people with less, lose more. They
fail to seek counsel because they are
unaware  of

] t has become painfully obvious

do not have the
funds to pay for
an attorney.
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established by a parent or
grardparent.  If no parent or
grandparent is alive, court per-
mission must be obtained. The
courts will allow the creating of
such trusts.

What isthe Benefit
of Such Trusts?

The benefit is that the &
sets placed into the trust will be
protected so that they need not
be spent on care if the Medicaid
program would otherwise pay
for the care. That is, the trust
property may be used for any-
thing which the government
will not pay for. Thus, trust
funds could be spent on a car,

ew IRA And Retirement Distribut

hoist, lift, motorized wheel
chair, improvements to a res-
dence or the purchase of ares-
dence itself. Certain capital
items should be purchased in a
way that the trust will own the
asset and the monies paid
should be paid directly to the
vendor or supplier of services.
Experimental surgery or medi
cation, not available through a
government program, may also
be paid for by the trust. If an
expenditure is reasonable, the
trust can pay for it.

The Payback Obligation
Once the disabled person

dies, the trust assets must first
be used to repay the Medicaid

program; anything left over
could go to relatives. The idea
is. we want to protect the dis
abled but we do not want to
provide the family with a wind-
fal unless Medicaid has been
repaid.

Conclusion

The supplementa needs
trust is a very useful tool for the
right person and in the right cir-
cumstances. What is important
is that you know what can be
done. You may know of people
who may benefit by learning of
these new methods to protect
assets.

ions Simplified

he IRS has released
proposed regulations
dealing with distribu-

tions from IRA’s and retirement
plans. The regulations, while
proposed, are effective for year
2001. Previous proposed regu
lations on which we relied were
never actually finalized. And
for those of you who found the
old rules complex and boring,
the new rules are like a sweet
rose from heaven.

Remember that by the R
quired Beginning Date (April 1
of the calendar year after the
calendar year in which a person
turns 70 1/2), a designated
bereficiary needed to be deter-
mined and once that was done,
you could not change the ulti

mate method for distribution
once the account owner died.
Weéll, that has changed. Now
you need not even have a per-
son as a designated beneficiary
at the time of your Required Be-
ginning Date. Moreover, you
can now change your mind du-
ing your lifetime.

Lets just see a little about
the way it can now work. Say a
person is 72 and has a spouse
who is 68. Also, say the IRA is
worth $200,000 as of December
31 of the previous year. The
Required Minimum Distribution
for the year would have been
$9,615.38. Now the spouse is
treated as being automatically
10 years younger (unless the
spouse is more than 10 years

younger in which case the tables
can be used) and the distribu
tion now will be $8,196.72, a
difference of almost $1,500 for
the year which may continue to
grow tax free. The name of the
game is to defer as long as pos
sible the need to take the money
out and pay taxes. By leaving
the money in the account as op-
posed to being required to take
it out, means that the amount

(Continued on page 3)
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remaining in the account contin
ues to build and grow tax free
until distributed. Compounding
will produce a larger and larger
build up of the IRA account.

Hereisjust how simple dis-
tributions will be in the future:

Age of
Account Owner  Divisor
70 26.2
71 25.3
72 244
73 235
74 22.7
75 21.8
76 20.9
77 20.1
78 19.2
79 184
80 17.6
81 16.8
82 16.0
83 15.3
84 14.5
85 13.8
86 13.1
87 124
88 11.8
89 11.1
*90 10.5

*The table goesto age 110

and the divisor is reduced

accordingly.

The only variation from
this schedule will be in a Situe

s you know , much of
our legal services re-
late to assisting the eld-

erly and the disabled to dotain
or retain governmental benefits.
Frequently, while we are able to
access the Medicaid pro-
gram by transferring as-
sets to a spouse (spousa
gifts or transfers are ex-
empt from the Medicaid
transfer penalty rules), the
well spouse is now bu-
dened with assets. Bur-
dened because a spouse
has a duty of support.
That is, a duty to provide
support for an ill spouse who
may be at home or in a nursing
home. What's worse is that the
protections available to a spouse
when the other spouse is in a
nursing home are not available
to the well spouse when the ill
spouse is able to reman at
home. Thus, one might say that
a spouse is penaized when he
or she wishes to keep the ill
spouse out of a nursing home
for as long as possible.

Nevertheless, that is the
law and we need to live with it.
Most spousal suits are initiated

Spousal Support Suits on the Rise

when one spouse is in the nurs
ing home and the other spouse
Is a home -- and those suits are
usually because the spouse at
home has excess assets. Excess
assets means assets which e«
ceed approximately
$87,000 plus the home
and other exempt prop-
erty. The $87,000 is re-
ferred to a spouse re-
source allowance. Many
times the assets in the
hands of the spouse at
home exceeds $87,000.
Are there ways to pro-
tect those assets and
avoid the spousal lawsuit for
support?

We have always advocated
for the private annuity as the
best method to avoid lawsuits
against the spouse living at
home when the other spouse is
in a nursing home. Essentialy,
it isatransfer of assets in return
for a lifetime annuity. This re
duces the assets the spouse at
home has but increases that
spouse’ sincome. Yet, itisN.Y.
Medicaid policy to accept a
25% cortribution of any income

(Continued on page4)

Vigt uson the Web. ..

We try to make our Web site at www.bresslaw.com relevant
to what is going on and relevant to our clients. We will
younger. In that case, resorting continue to do so, therefore, we invite client ideas about
to another table will be neces matters which they believe our Web site should cover. We
say. also try to keep an updated list of our future seminars. Visit
— us. Wewould like to know what your views are.

tion where a spouse is desig
nated as the beneficiary and that
spouse is more than 10 years
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of the well spouse in excess of
$2,175 (as of this writing). Say
the well spouse has income of
$6,175 a month after consider-
ing the monthly annuity pay-
ments received by the wadll
spouse. The contribution to the
cost of the nursing home for the
ill spouse is caculated as fol
lows: $6,175 - $2,175 = $4,000
X 25% = $1,000. That means
that the spouse a home keeps
$5,175 of the income and there
will be no support lawsuit. Not
abad deal considering the situa
tion. Of course, the balance of
the nursing home cost is paid by
the Medicaid program. See our
Website (www.bresslaw.com)
for a further discussion of the
use of a private annuity in a
situation where a couple has a
taxable estate.

hris at the Helm

can't say enough about the

importance of acomprehen-

sve power of attorney.
When we need to protect assets
for a person who may evidence
signs of dementia, we
need to move assets
(gifting) out of the per-
son’'s name. If the ill
person is suffering from
a form of dementia,
there is always the is-
sue of whether the as-
sets could be transferred from
the ownership of theill person to
someone else.  The reason for
the transfer is that Medicaid will
not be available to pay for the
costs of that person's care.
Medicaid is needed because a

person with dementia needs cus
todia type care. That care is not
available under the Medicare pro-
gram. Thus, the person in need of
the care pays or Medicaid pays.

But if you want Medicaid
4 to pay, you must be poor.
You become poor after
gifting asets. A person
with dementia cannot gift
assetsif at the time of the
gift the person is legaly
incapacitated. Thus, we
need the Comprehensive Power of
Attorney if we have any hope of
protecting assets (without a need
to resort to a Guardianship Pro-
ceeding) after the dementia has
been established.

eminars - Your GQroup

t is important to

complete our

guestionnaire le-
fore coming to our of-
fice for a consult. It
alows us to better
provide you with rele-
vant information.
When you telephone our office, Chris usu-
aly picks up the telephone. Frequently,
you are discussing a matter that she will
not be able to assist you with. Please fed
free to FAX (914-428-5663) or E-MAIL
(dsbress@bressaw.com) us your ques
tions. Sometimes your questions are easy
to answer and sometimes another consult
will be necessary. Use the technology that
is available today to make our responses
more efficient.

. eanmarie Gonnella is in charge of mar-
keting efforts at Bress Law Firm. She
creates and chooses seminars for us to
do. Unfortunately, many of our seminars
are not open to the public since they are
done for specific groups. If you would like
us to do a seminar for your group, we will
be happy to arange it with certain condi-
tions. We require at least
15 attendees and the seminar will not
be conducted while food is being
served to attendees (our seminars are
not good for your digestion). You may
even pick a topic which you believe, £8
for good reason, would be of interest to
your group. We will look forward to
hearing from you.

Dean S. Bress
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